








In accordance with the Court’s March 16, 2017, Order, the Office of the
People’s Counsel (“OPC” or “the Office”) submits its Reply Brief in this

proceeding.

I. INTRODUCTION AND SUMMARY

The District of Columbia Public Service Commission (“PSC” or
“Commission”) and Intervenor Exelon Corporation, et al. (“Exelon” or
“Intervenors™)! argue that the due process objections raised by OPC are meritless
because the parties were given “every opportunity” to express their views about the
proposed merger, OPC and others slept on their rights, and the Commission did
nothing more than grant a motion for summary disposition. And, even if some
additional process should have been provided, the Commission claims that it
would have been pointless, as there is nothing more OPC or anyone “could have
possibly said or done to affect the outcome.” PSC Br. 27.

But these arguments disregard what actually happened. In approving the
merger, the Commission without warning reversed its prior closure of the record,
and then entertained and summarily granted the Joint Applicants’ unilateral

Request® for approval—which included terms that were never the subject of any

I The Intervenors are -Exelon Corporation, Exelon Energy Delivery Company,
LLC, Pepco Holdings LLC, and Potomac Electric Power Company. They are, or
are the successors in interest to, the Joint Applicants who sought approval to merge
and for franchise transfer in the proceeding below.

2 “Request for Other Relief Pursuant to 15 DCMR § 130-17(b) and

|



evidentiary process.” And Exelon’s claim that the record was not closed to a
request for summary relief is untenable. Order Nos. 18011 and 18109 state plainly
that the record had been reopened to consider a specific, multiparty settlement
proposal, and “for no other purpose.” JA 406, | 58. The PSC’s after-the-fact
changing of the rules was more consistent with Calvinball* than acceptable
administrative practice.

The PSC and Exelon argue that due process did not require the Commission
to provide advance notice of whether or how it might rule on a motion. But ‘that
general assertion has no relevance here—the notice and process due to the parties
in this proceeding turns on the specific circumstances at hand, and those
circumstances do not support the Commission’s actions. Contrary to law, the
Commission did not provide advance notice of its intention to consider summary
disposition. Nor was sufficient notice provided through a PSC attorney email
stating that the Joint Applicants’ unilateral Request for relief would be considered

as a “motion.” The email made clear that the Request was not consistent with the

Order No. 18019 [sic: 18109],” JA 1205-29 (“Request”).

3 See, e.g. OPC Initial Br. at 44-46 (“OPC IB”) (discussing, among other things,
Commission-imposed changes to the incremental offset and reallocation of $32.8
million in settlement funds).

% Calvinball, The Calvin and Hobbes Wiki,
http://calvinandhobbes.wikia.com/wiki/Calvinball (last visited Apr. 11, 2017)
(“Calvinball is a game invented by Calvin and Hobbes in which you make the rules
up as you go along.”).




PSC’s prior directives. But it afforded no notice to the parties that the PSC would
sua sponte reopen the record and make “one of the most significant decisions that
the Commission will ever make” (JA 87, { 5) via a grant of summary relief that
included terms on whic.:h the parties were afforded no opportunity to present
evidence. To the contrary, OPC was entitled to rely upon the Commission’s rulings
and to fair warning if the Commission intended to reverse course and reopen the
record. And, the Commission’s claims aside, had the Office been afforded the
opportunity, it could have raised new arguments and evidence aimed at protecting
residential ratepayers and responding to the concerns the Commission sought to
address in the revised settlement agreement.

Finally, the PSC and Exelon tout the extensive evidentiary process
previously provided. But far from exonerating the PSC’s action, its previous efforts
to protect the parties’ due process rights only highlight the deficiencies in the
Commission’s surprise handling of the final and most significant phase of this
important proceeding.

II. THE PSC VIOLATED OPC’S DUE PROCESS RIGHTS IN

REVERSING ITS PRIOR ORDERS WITHOUT WARNING
AND SUMMARILY APPROVING THE MERGER

The Commission needed to reopen the record in order to consider Joint

Applicants’ Request for merger approval, but PSC counsel’s email did not afford



the parties fair warning that such action was under consideration or a legitimate
opportunity to be heard.

A.  The Record Was Closed to the Joint Applicants’ Unilateral
Request for Other Relief

Exelon, but not the PSC, argues that the “PSC did not have to reopen the
record” to entertain the Joint Applicants’ Request. Intervnors’ Br. at 35 (“Int. Br.™),
That argument flies in the face of the plain language of Order Nos. 18011 and
18109. Having rejected the Joint Applicants’ merger application with finality (JA
404, q 52), the Commission took the extraordinary step of reopening the record to
consider the multiparty Nonunanimous Full Settlement Agreement and Stipulation
(“NSA”). The holding of Order No. 18011 'refutes Exelon’s revisionist
interpretation: “the Commission wﬂl reopen the record in Formal Case No. 1119
solely for the very limited purpose of considering whether the Settlement
Agreement filed by the Settling Parties is in the public interest. The Commission
emphasizes that the record will be reopened for no other purpose.” JA 406, 58
(footnote omitted) (emphasis added).

In Order No. 18109, the Commission rejected the NSA and afforded the
“Séttling Parties” collectively the option of either accepting the RNSA (i.e., the
Commission-revised NSA) (JA 937-38, { 3) or “propos[ing] other relief.” JA 938,
q 4. But that was neither authorization nor an invitation to seek unilateral relief—

let alone to do so without a further reopening of the record. As stated in counsel’s



March 9. email, the Joint Applicants’ unilateral Request did not fall within the
process laid out in Order No. 18109. JA 1306 (“an individual party’s filing . . . was
not contemplated under . . . Order [No. 18109]”).3

Exelon (but not the PSC) posits “the reopening’s ‘limited purpose,” JA 406
[was to] ma[ke] clear [the PSC] would not entertain [D.C. Public Power’s]
proposal [to acquire PHI’s DC-based assets].” Int. Br. 32. But this interpretation is
both contrary to the Order’s language (JA 406, { 58) and nonsensical. The PSC
explained elsewhere in Order No. 18011 that it neither needed to nor would
consider D.C. Public Power’s submission because it was “not a ‘party’ to this
proceeding, and as such, . . . ha[d] no standing to file any document in response to
the Joint Applicants’ Motion to Reopen in this case.” JA 409,  65.

Exelon seeks to explain away its failure to request a reopening of the record,
arguing that “the record already before the [PSC] provide[d] the requisite support”

for approval to merge. Int. Br. 33, quoting JA 1219 (quotation marks omitted). But

> Note that counsel’s March 9 email was expressly in response to “confusion”
expressed by “[s]everal parties” as to the due date for a response to the Joint
Applicants’ Request. JA 1306. Absent the parties’ “confusion,” it does not appear
that anyone at the PSC planned to provide guidance on how the Request would be
handled.

5 Exelon also posits (Int. Br. 32) that the Commission’s action was “limited” to
ensure that non-settling parties could not obtain discovery of confidential
settlement negotiations. But even if correct, that limitation did not authorize
granting summary judgment without reopening the record. The language of Order
No. 18011 closed the record to any other purpose but consideration of the NSA.
Order No. 18109 likewise provided only for consideration of multi-party relief.



Exelon is not the arbiter of what record is proper to adjudicate its unilateral
Request for merger approval, and its claim ignores that at the time the Joint
Applicants’ Request was submitted, the Commission’s extant procedural rulings—
the law of the case—barred Exelon’s proposed unilateral relief. That a PSC
attorney advised the parties via email that the filing should “be treated like any
other motion” (JA 1306) offers no indication of whether that motion was
procedurally proper. Indeed, in Order No. 18148, which addressed the Joint
Applicants’ Request, the Commission stated that the “first issue to be decided” was
“whether to accept for consideration the Joint Applicants’ Request.” JA 1417,
q 37.

As a matter of due process, and consistent with its own practice in this
proceeding (see Order No. 18011, JA 381-410), the PSC was required to warn the
parties that it would reopen the record and to afford them the opportunity to
present argument and evidence in opposition to the merits of the Request. See, e.g.,
Embassy of Pakistan, 11S v. Lenkin Co. Mgmt., 996 A.2d 817, 819 (D.C. 2010)
(permitting summary judgment sua sponte provided the court gives notice and a
reasonable time to respond); Fed. R. Civ. P. 56(f}(3) (same). By reopening the
record and ruling on the merits of the Joint Applicants’ Request in one step, the

PSC denied OPC and the opposing parties fair notice and did not provide a fair



opportunity for them to be heard and to present evidence in opposition to the
proposed RNSA.’

The PSC nowhere disputes that it sua sponte reopened the record to approve
summarily the Joint Applicants’ Request for merger approval. Indeed, the PSC
appears not to challenge OPC’s assertion that it “did not provide the
participants . . . fair warning that the Commission would . . . reverse a prior order
and entertain Joint Applicants’ Request for Other Relief.” PSC Br. 22. The PSC
argues instead that no such warning was required, and faults OPC for “cit[ing] no
authority that due process requires the Commission to prescribe how it may rule on
a motion that requests disposition on the merits.” Id. Exelon makes the same claim.
Int. Br. 26. This is a straw man defense. The issue of what process may be due in
the abstract is immaterial to what “notice [was required] under all the
circumstances™® which include: (1) the PSC’s decision in Order No. 18011 to
“reopen the record . . . solely for the very limited purpose of considering” the NSA
(JA 406,  58); (2) the PSC’s subsequent decision in Order No. 18109 “to

proceed . . . and approve a Revised NSA ...if accepted by all of the Settling

? Remarkably, the Commission supports its decision to consider the merits of Joint
Applicants’ Request (JA 1418, ] 38 n.129) by citing to the portion of Order No.
18011 in which it held that its prior decision to reopen the record “shall not be
cited as controlling precedent for the orderly conduct of business at the
Commission” (JA 406, I 57).

8 Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).



Parties” (JA 942,  17); and (3) that the PSC had never previously entertained a
unilateral offer of settlement.’ |
Assuming arguendo that the PSC decided the Request as a “motion for
summary disposition” (JA 1730, q 87) and not as a unilateral “settlement proposal”
(JA 1408, ] 16, quoting JA 1218), there is a body of law that specifies the requisite
process due. “[D]istrict courts...possess the power to entertain summary
judgments sua sponte, so long as the losing party was on notice that she had to
come forward with all of her evidence.” Celotex Corp. v. Catrett, 477 U.S. 317,
326 (1986). See also Embassy of Pakistan. The Commission did not satisfy this
requirement by having an attorney in the General Counsel’s office send an email
telling the parties that the Joint Applicants’ submission was not consistent with
prior Commission directives and—contrary to anything in the submission itself—
should be “treated like any other motion filed in a Commission proceeding.” JA
1306. “[Wlhen a [forum] charts a procedural route, lawyers and litigants are
entitled to rely on it. A [forum] cannot alter its bearings mid-course without
signaling the impending change to the parties.” Berkovitz v. Home Box Office, Inc.,

89 F.3d 24, 30-31 (Ist Cir. 1996) (reversing sua sponte grant of summary

® Neither the PSC or Exelon deny OPC’s assertion that “[what the PSC . .. has
never done—until now—is resolve a contested matter based upon a unilateral offer
of settlement.” OPC IB 36.



judgment for lack of notice and opportunity to present evidence). The PSC failed
to provide the requisite “signal[]” to OPC and the opposing parties.

B. Commission Counsel’s Email Did Not Constitute Fair Notice

The PSC and Exelon argue that the combination of the Joint Applicants’
Request and the March 9 email provided the requisite notice. Exelon asserts that
the “Companies’ March 7 motion asked the PSC for a ‘resolution on the merits and
[to] approve the Merger without any further steps[,]’ JA 1209,” Int. Br. 25-26, and
that the “PSC’s March 9 notice confirmed that the PSC would ‘treat [the filing]
like any other motion.” Int. Br. 26. The PSC contends that “Pepco/Exelon’s
Motion, on its face, was one for summary disposition of the case,” PSC Br. 21, ;and
that “the March 9 email provided sufficient notice that the Commission would
address the merits of Pepco’s Motion.” PSC Br. 21.

But these contentions fail to come to grips with the salient circumstances. At

the time the March 9 email was sent:

The record was closed to the Joint Applicants’ Request for unilateral relief.

Joint Applicants’ Request did not ask for the record to be reopened.

Joint Applicants’ Request fell outside the procedural path prescribed in
Order No. 18109.

The Commission had previously taken pains to hear argument prior to
reopening the record to consider the NSA, and provided notice and
opportunity to present evidence prior to ruling on the NSA.



e Joint Applicants’ Request was a unilateral offer of settlement, a procedural
vehicle never entertained in the history of the Commission and not
supported by District law.

e Under the prevailing law of the case, the Commission should either have
rejected the Joint Applicants’ Request as procedurally unsound, or provided
notice to the parties that it would reopen the record and afford them the
opportunity to present opposing evidence.

e Alternatively, the Commission could have rejected the Joint Applicants’
Request and afforded the Joint Applicants the opportunity to file a new
merger application, as discussed in Order No. 18011. JA 405,  54.

The responses of OPC and other opposing parties to the Joint Applicants’
Request evidence no recognition that the Commission would reopen the record sua
sponte and summarily grant the RNSA as the basis for merger approval. PSC
counsel’s March 9 email acknowledges that the Request was outside the procedural
course the PSC set in Order No. 18109. OPC did not “sle[ep] on [its] rights”
(PSC Br. 25)—it stood on them as consistent with the PSC’s prior rulings. OPC
opposed the Joint Applicants’ Request, argued that it “suffer[ed] from fatal
procedural . . . defects” (JA 1337), and asked the Commission to “reject” it.
JA 1340.

OPC was not alone. As the Commission explained, “[g]iven the closure of
the record, and the Commission’s prior rulings, numerous parties responded to the
Joint Applicants’ Request by seeking ‘summary denial of . . . Joint Applicants’
Motion without further process.”” OPC IB 29, quoting JA 1720. Thus, what the

Commission disparages as the opposing parties “sle[eping] on their rights” is,
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instead, telling evidence that the PSC violated the due process rights of OPC and
the other litigants by resolving the litigation by means of unfair surprise.

Indeed, even the beneficiaries of the Commission’s action found fault with
its process. The General Services Administration (“GSA”) was a principal
beneficiary of the PSC’s revision to the NSA’s rate credit to include potentially
commercial ratepayers. But GSA argued against the approval of the Joint
Applicants’ Request as procedurally unsound:

The record in Case No. 1119 was opened for the sole and
limited purpose of considering the NSA, which was
considered and determined not to be in the public interest
by the Commission. The Commission offered the RNSA
for all the Settling Parties to jointly accept, reject, or
request other relief, which the Settling Parties have failed
to do. Simply, the Settling Parties have failed to comply
with the Commission’s decision and direction, pursuant
to Rule 130.17. Therefore, the record should now be
closed and the Joint Applicants’ Request for Other Relief
should be denied.

JA 1383-84 (footnote omitted). GSA asserted that the proper pathway going
forward was via a “new proceeding subject to all normal Commission rules,
procedures, and timeframes for parties to intervene and participate.” JA 1388
(capitalizations omitted).

III. THE COMMISSION’S DECISION ON THE MERITS IS
UNLAWFUL

The PSC and Exelon seek to have things both ways, arguing that D.C. Code

§ 2-509 authorizes the Commission to decide contested cases through unilateral
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offers of settlement (PSC Br. 29-32; Int. Br. 28-30) and that this authority is
irrelevant because the PSC in “Order 18148 did not approve a unilateral offer of
settlement.” PSC Br. 31. See also Int. Br. 28 (same). In fact, the PSC and Exelon
are doubly wrong. Their claim of sfatutory authority rests on a misreading of
§ 2-509, and their characterization of the PSC’s action cannot be reconciled with
the record.

In Order No. 18148, the PSC wrongly approved a unilateral offer of
settlement. After parties pointed out that the Commission had undertaken ultra
vires action, the PSC on reconsideration recast its decision as granting a motion for
summary judgment. But that rationale remained procedurally infirm, as the PSC
had not afforded opposing parties a fair opportunity to be heard and to present
opposing evidence. And the Commission’s rationale reversal is contrary to
reasoned decision-making.

A. The PSC Lacks the Statutory Authority to Approve a
Unilateral Offer of Settlement

OPC explained in its Initial Brief (at 33) that the plain language of D.C.
Code § 2-509(a) “addresses settlements expressly, and permits only one form of
settlement that may be the basis for the resolution of a contested case: an ‘agreed
settlement.”” Because the Request on its face was a unilateral “settlement
proposal” (JA 1406, | 14, quoting JA 1216) and not an “agreed settlement,” the

Commission could not approve it pursuant to § 2-509(a).
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The PSC and Exelon seize upon the word “may” in § 2-509(a), and argue
that the list of dispute resolution mechanisms that follows is “illustrative of how a
contested case can be resolved by the Commission.” PSC Br. 32. See Int. Br. 28.
Exelon argues that “under OPC’s reading, § 2-509(a) would prohibit the principal
way the PSC resolves most cases,” i.e., by an adjudicated decision on the merits.
Int. Br. 28-29.

The PSC and Exelon misread the statute, the bulk of which addresses the
means by which the PSC must adjudicate contested cases and render decisions on
the merits. See, e.g., D.C. Code § 2-509(b) (addressing “burden of proof™).
Section 2-509(a) addresses how the Commission “may” resolve a contested case
other than by means of a traditional merits decision, The PSC may do so by means
of “stipulation, agreed settlement, consent order, or default.” /d. In construing that
list as illustrative, the PSC and Exelon violate the canon of expressio unius est
exclusio alterius. “[Wlhen a legislature makes express mention of one thing, the
exclusion of others is implied, because ‘there is an inference that all omissions
should be understood as exclusions.” 2A Sutherland, Statutes and Statutory
Construction § 47.23 (4th ed. 1984).” McCray v. McGee, 504 A.2d 1128, 1130
(D.C. 1986). While this Court has located the PSC’s authority to entertain

non-unanimous settlement agreements in the “agreed settlement” language of
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§ 2-509(a),'? no stretching of that language reaches the Joint Applicants’ unilateral
offer of settlement.

B. It Is Not Possible to Ascertain the Basis of the PSC’s Action

The PSC and Exelon seek to airbrush away the Commission’s reasoning in
Order No. 18148 and rely instead upon the PSC’s assertion on reconsideration that
the Joint Applicants’ Request “was not” an offer of settlement. JA 1713,  55.
They claim the Commission did nothing more than grant a motion for summary
judgment.

But the Joint Applicants’ Request was not a motion for summary judgment.
Those words appear nowhere in the Request. If the Joint Applicants had moved for
summary judgment, then there would have been a firestorm of procedural and
substantive opposition. The Request is a self-described “settlement proposal”
(JA 1216) submitted by a single party.

In Order No. 18148, the Commission appeared to agree with this
characterization of the Joint Applicants’ Request, as the PSC relied upon federal
case law concerning agency consideration of unilateral offers of settlement under
the federal Administrative Procedure Act. “[Clases like Placid Oil allow the

Commission, under these unique circumstances, to consider the options presented

10 Proctor v. D.C. Rental Hous. Comm’n, 484 A.2d 542, 546 n.3 (D.C. 1984).
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as a resolution of this matter.” JA 1418, ] 39 (emphasis added).!’ But, as OPC has
shown, when the Commission was challenged on reconsideration concerning the
applicability of such case law to the Joint Applicants’ Request, the PSC did an
about-face. On reconsideration, the PSC asserted that Placid Oil was immaterial to
its decision and could be “removed from the [Order’s] reasoning entirely.”
JA 1714, 55.

The PSC’s “answer” to its flip-flop in reasoning is to ignore it. By contrast,
Exelon seeks refuge in a non-sequitur, asserting that “[bJoth orders invoked federal
law in the same way: by analogy.” Int. Br. 31. But that claim does not withstand
scrutiny. The Joint Applicants argued in their Request that federal law mandated
that the Commission consider the Joint Applicants’ proposal. Far from an
“analogy,” Placid Oil was central to Joint Applicants’ efforts to end run the
record’s closure to their Request and to obtain approval without further process.

(14

The Joint Applicants argued in their Request that this “is...a case where ‘the
record already before’ the Commission ‘provide[s] the requisite support’ for the
relief requested here.” JA 1219. And, while stating that “[t]he parties have had

exhaustive opportunities to present evidence and argument on the Merger itself and

the Settlement Agreement,” id., they elide over that no party presented evidence

I Referencing Placid Oil Co. v. Fed. Power Comm’n, 483 F.2d 880, 893 (5th Cir.
1973).
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concerning the RNSA. The PSC then relied upon Placid Oil et al. as the get-out-of-
jail-free card that purportedly “allow[ed] the Commission” to entertain the
Request. The Commission’s claim on reconsideration that it did no such thing
defeats reasoned decision-making. See OPC IB 39-41 (and cases cited therein).

IV. OPC’S ARGUMENTS ARE PROPERLY BEFORE THE COURT

Exelon, but not the PSC, claims that OPC “forfeited” its procedural
objections. Int. Br. 26 & n.15. That argument is a fabrication: neither Order
No. 18148 (approving the merger) nor Order No. 18243 (denying reconsideration)
holds that OPC “forfeited” any rights.!? The PSC’s orders cannot be upheld on the
basis of Intervenors’ “counsel’s post hoc rationalizations for agency action.” Motor
Vehicles Mfrs. Ass’n, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50
(1983).

The PSC did find below that OPC had “waived” its objections to the RNSA.
JA 1702, J 27. But the PSC has not defended its orders here on grounds of waiver.
See generally PSC Br.'* As OPC argued in its Initial Brief (at 41-43), no waiver

occurred because OPC relied on the Commission’s extant procedural rulings

12 Forfeiture involves the failure to timely assert a right while waiver involves a
knowing relinquishment of a right. See, e.g., Patterson v. Balsamico, 440 F.3d 104,
112 (2d Cir. 2006). The Joint Applicants opposed the requests for reconsideration
on grounds of waiver (JA 1625-27) but did not argue below that OPC had
“forfeited” its rights.

3 Nor has it defended its Orders by alleging that OPC failed to exhaust its
remedies.
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regarding the scope of the proceeding after the record was reopened, and could not
have reasonably anticipated that the PSC would simultaneously consider the
Request and sua sponte reverse itself, reopen the record, and summarily approve
the Joint Applicants’ unilateral offer of settlement as resolution on the merits.
Doubly defeating any claim of waiver is the PSC’s consideration of OPC’s
arguments below in denying reconsideration and its failure to raise waiver here as

grounds for affirmance.!*

V. THE COMMISSION’S MERGER APPROVAL HARMED DISTRICT
RATEPAYERS BY REMOVING PROTECTIONS BARGAINED FOR
BY OPC

The Commission claims that “OPC fails to identify how it was harmed and
in fact does not request a change in the outcome of the proceeding at all.” PSC
Br. 28. See also Int. Br. 40. Those claims are false. OPC explained that the
bargained-for ratepayer protections in the NSA were materially altered in the
PSC-approved RNSA, and that OPC was deprived of the. opportunity to present
evidence in support of that position:

Specifically, the Commission’s Revised NSA, which
approved a modified version of the “Option 2” included
in Joint Applicants’ unilateral offer of settlement,
significantly diluted the value of the Residential
Customer Base Rate credit set forth in paragraph 4 of the
original NSA. This provision, which, as shown, included
a $25.6 million guaranteed credit against ensuing bill
increases, was understandably critical to OPC’s decision

4 Waiver can be waived. In re T.L., 859 A.2d 1087, 1090 n.6 (D.C. 2004).
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to enter into the NSA. The Revised NSA transformed this
bargained-for, guaranteed residential customer benefit
into a general customer rate credit by making the $25.6
million credit available to all classes of customers.

JA 947, 950-51, 953, 4 25, 32, 37.
OPC 1B 43-44 (footnote omitted). Contrary to the PSC’s claims, restoration of the

bargained-for retail ratepayer credit and the related offset provision and other
settlement fund reallocations would be a significant “change” in the outcome of the
proceeding.

It is likewise incorrect for the PSC to suggest that OPC has not identified
“anything [the Office] could have possibly said or done to affect the outcome that
[OPC] ha[d] not already said or done[.]” PSC Br. 27. The Commission’s concern
with the retail ratepayer guarantee was that the rate credit was unavailable to the
commercial customer class. JA 1419-20, [ 41. OPC agreed to the size of the rate
credit as part of the give-and-take of the NSA settlement bargaining. But rather
than treating this as a dispute over the allocation of a fixed pot of dollars, the
Commission’s concerns could have been addressed through another possible

solution: by making the pot bigger.!> The Office was denied a fair opportunity to

> The agreed-upon retail ratepayer credit worked hand-in-glove with the
bargained-for repose in rate increases and the incremental offset, which were also
undone by the RNSA. See OPC IB 43-46. Though the Commission purported to
reinstate the incremental offset (JA 1420-21, ] 44), the offered protection was not
the same. The bargain was for a three-year repose on collecting approved rate
increases during which time Pepco/Exelon would defer the increase in a regulatory
asset and earn a return, and thereafter, a $1 million annual cap on collecting the

18



argue that both retail ratepayer protection and benefits for the commercial
customers could have been achieved by increasing the size of the rate credit. OPC
could also have sought to protect retail ratepayer interests by presenting evidence
in support of other allocations of the overall settlement amount as alternatives to
approval of the RNSA. OPC is entitled to be heard on this and other points relevant
to the retail ratepayer provisions that were undone in the Commission’s summary
approval of the RNSA. Indeed, it offends notions of fairness and due process for
the Commission to declare OPC is not entitled to process regarding the RNSA
based on the Commission’s pre-judging of evidence and arguments that were never
presented.

More broadly, there is nothing “harmless” about the damage that the
Commission’s actions have inflicted on the public’s confidence in the integrity of
the PSC’s processes. OPC asserted on reconsideration that the Commission’s
decision to approve the RNSA without further process “creates serious concerns
for litigants appearing before the Commission” because it “exposes settling parties

to undue risk of being stuck with concessions offered in settlement while being

deferred amounts accumulated over those three years. JA 1057-58, {21. The
Commission seems to have misunderstood the provision (see PSC Br. 6 n.5), and
instead of a “rate freeze” approved a maximum $1 million offset to a potentially
immediate and unlimited increase. Indeed, shortly after the merger closed, Pepco
filed a request to increase its electric distribution rates by $85,477,000. Application
Jor Auth. to Increase Existing Retail Rates & Charges for Elec. Distribution Serv.,
Formal Case No. 1139 (D.C. Pub. Serv Comm’n filed June 30, 2016).
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denied bargained-for benefits.” JA 1540. These concerns were echoed by
Commissioner Phillips, who cautioned that by authoring revisions to the parties’
negotiated settlement, the Commission “discourages parties from entering into
meaningful settlement negotiations because all they achieve can be negated by a
Commission that rewrites the agreement without being privy to the give-and-take
that led to compromise.” JA 1011,  200. Far from “harmless,” absent reversal the
Commission’s rulings here pose forward-looking harm to PSC litigants.
CONCLUSION
For all of the foregoing reasons, and the reasons set forth in OPC’s Initial

Brief, the Court should grant OPC’s petition.
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